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REMARKS 

Claims 1-21, 22-28 and 31 are currently pending in the application. Claims 1, 9, 
17, 20, 23, 27 and 31 are in independent form. 

The Office Action has objected to the drawings. Corrected drawings are enclosed 
herewith and reconsideration of the rejection is respectfully requested. 

Claim 1 stands objected to because of informalities. Said informalities have been 
corrected herewith and reconsideration of the rejection is respectfully requested. 

Claims 1-8 and 31 stand rejected under 35 U.S.C. § 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly the claim the subject 
matter which Applicant regards as the invention. The Office Action has held that it is 
unclear whether Applicant is attempting to claim a locking means have a flexible portion 
or if Applicant is referring to the flexible portion of the rod seating means as supported in 
the specification. The claims have been amended herewith to clarify and reconsideration 
of the rejection is respectfully requested. 

Claims 1, 9, 17, 20, 23, 27 and 31 stand rejected under 35 U.S.C. §1 02(b) as 
being anticipated by the Richelsoph patent. Reconsideration of the rejection under 35 
U.S.C. § 102(b), as anticipated by the Richelsoph patent, as applied to the claims is 
respectfully requested. Anticipation has always been held to require absolute identity in 
structure between the claimed structure and a structure disclosed in a single reference. 

In Hvbritech Inc. v. Monoclonal Antibodies, Inc. , 802 F.2d 1367, 231 U.S.P.Q. 81 
(Fed. Cir. 1986) it was stated: "For prior art to anticipate under §102 it has to meet 
every element of the claimed invention." 
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In Richardson v. Suzuki Motor Co.. Ltd. . 868 F.2d 1226, 9 U.S.P.Q.2d 1913 
(Fed. Cir. 1989) it was stated: "Every element of the claimed invention must be literally 
present, arranged as in the claim." 

The Office Action has held that the Richelsoph patent discloses a screw and rod 
fixation assembly comprising a screw 12" with a screw head 40 having fixing means 70, 
14" for fixing the screw 12" from movement relative to the assembly. The fixing means 
includes an inner surface wall having a gripping portion and a non-gripping portion. The 
assembly further includes a substantially annular ring 70 including an edge portion 
extending about a center axis and having a frustoconical surface tapering outwardly 
toward the edge portion for engaging the screw head 40 while allowing a portion of the 
screw 12" to pass therethrough as shown in Figure 7. The rod seating means 16 is 
operatively engaged with the fixing means for seating a rod therein including at least one 
flexible portion 80 capable of being compressed against a rod seated within the rod 
seating means. Separate locking means 22 is used in securing and engaging the rod and 
rod seating means. The Office Action also holds that the body 30"" can be pulled up 
relative to the screw 12"" with an instrument (not shown) without the rod 20"" being in 
place or pulled by the nut 26"" as the nut 26"" is tightened over the rod 20"". 

When read more specifically, the Richelsoph patent does not disclose the 
assemblies of the presently pending independent claims. Specifically, there is no 
disclosure for a fixing means that automatically and compressively fixes a screw from 
movement relative to the assembly without the use of a separate device. Instead what is 
disclosed in the Richelsoph patent is that the screw is screwed into place, then a rod 
seating member is disposed/snapped over the head portion of the screw. It is this 
snapping of a separate member that maintains the screw in place. This is specifically 
disclosed in column 6, lines 27-47. In the embodiment referred to in the Office Action, 
which is disclosed in column 7, lines 15-45, an insert 70 is disclosed. The insert 70 is a 
separate element having a seat 44"" for seating the screw head therein. The insert 70 is 
moveable, within the internal portion 72, between a locked and an unlocked position. As 
stated in the Richelsoph patent at column 7, lines 45 through column 8, line 23, there is 
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disclosed that the insert 70 includes a base portion and a plurality of flexible arms 80 that 
extend therefrom combining with the base portion to form a pocket. These arms are 
shown in Figure 5. The insert is inserted within the body of the spinal implant fixation 
assembly and the arms are designed to hold the screw in place. The Richelsoph patent 
also discloses a rod receiving mechanism 14, including two arms. The two arms are in a 
U-shaped configuration. However, there is no disclosure that the arms themselves can 
automatically and compressively hold the screw head in place. The Richelsoph patent 
generally discloses a mechanism using U-shaped arms for holding the rod in place. 
There is no disclosure for an automatic and compressive fixing means for compressively 
holding the screw head in place via an inner passageway, including an inner surface wall 
having gripping and non-gripping portions. Instead, the screw head must be locked in 
place utilizing separate means, namely, the rod seating member. Alternatively, the screw 
element can be held in place by using an outer sleeve that is pushed down with an 
instrument. The outer sleeve locks the screw in place. There is no disclosure for the 
screw to be held in place without the use of an additional element. In contradistinction, 
the presently pending independent claims recite that the fixing means automatically holds 
the screw in place. This is accomplished by the material used to create the fixing means. 
Additionally, the diameter of the inner passageway of the fixing means is such that it 
compressively and automatically holds the screw head in place upon insertion of the 
screw head. 

With regard to independent claims 20 and 23, the Office Action has held that the 
Richelsoph patent teaches a rod seating means 70 with the top portion as shown in 
Figure 9 that is considered to be a body portion with tapered flexible portion 80 extending 
therefrom. When read more specifically, the specification discloses at column 7, lines 45- 
59: 
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"Figure 9 shows an enlarged cross-sectional view of the 
insert 70 made in accordance with the present invention. 
The seat 44"" more particularly includes a base portion 
78 and a plurality of flexible arms 80 extending therefrom 
combining with the base portion 78 to form a pocket. The 
arms 80 define flexible walls of the pocket extending from 
the base portion 78. 

At least one of the arms 80 includes a hinged portion 82 
allowing for outward deflection of the arm 80. The hinged 
portion, as shown in Figure 9 can be a recess cut into the 
base portion 78 adjacent the arm 80 to allow for 
increased outward flexibility of the arm 80, which includes 
the hinged portion 82. This allows for increased ease of 
insertion of the screw head 44' into the pocket." 


Thus, the figure being referred to in the Office Action relates to a pocket for the 
screw head , not a rod receiving device capable of seating a rod therein. It is respectfully 
submitted that there is no disclosure in the Richelsoph patent for the rod receiving device 
and locking member of the presently pending independent claims. Since the Richelsoph 
patent does not disclose the devices of the presently pending independent claims, the 
claims are patentable over the Richelsoph patent and reconsideration of the rejection is 
respectfully requested. 

The remaining dependent claims not specifically discussed herein are ultimately 
dependent upon the independent claims. References as applied against these 
dependent claims do not make up for the deficiencies of those references as discussed 
above. The prior art references do not disclose the characterizing features of the 
independent claims discussed above. Hence, it is respectfully submitted that all of the 
pending claims are patentable over the prior art. 

The present amendment adds no new matter and all claims and amendments 
are supported by the specification. It is respectfully submitted that the present 
application is now in condition for allowance, which allowance is respectfully requested. 
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The Commissioner is authorized to charge any fee or credit any overpayment in 
connection with this communication to our Deposit Account No. 1 1-1449. 

Respectfully submitted, 
KOHN & ASSOCIATES, PLLC 

Amy E.cEUn^ldo, Reg. No.^45,791 
30500 Northwestern Highway, Suite 410 
Farmington Hills, Michigan 48334 
Dated: Marchu?/, 2006 (248) 539-5050 

CERTIFICATE OF MAILING BY "EXPRESS MAIL" 

Express Mail Mailing Label No: EV 659 030 71 5 US 
Date of Deposit: March3/l 2005 

I hereby certify that this paper or fee is being deposited with the 
United States Postal Service "Express Mail Post Office To 
Addressee" service under 37 CFR 1.10 on the date indicated 
above/^nd is addressed ta^ommissioner for Patents, P.O. Box 
sxandria, VA 223<3-W50. 



Martfe M. LalTy 
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